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In the Court of Appeals of the District of Columbia 


No. 2469. 

Laura G. Tyler (Formerly Andrews), Appellant, 

vs. 

Bertha V. Andrews. 


1 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


2469. 


Administration. No. 15568. 

In re Estate of Benjamin Andrews, Deceased. 

Upon motion of counsel for the caveatee in this case, and upon 
consideration of the prior proceedings had herein, including the 
verdict of the jury empanelled to try the issues framed in this cause, 
and the waiver of counsel for the caveator of an appeal to the Court 
of Appeals made in open Court, and after hearing counsel for the 
caveator, it is on this 16th day of Dec-ember, A. D. 1909, adjudged, 
ordered and decreed as follows: 

First. That the paper writing purporting to be the last will and 
testament of Benjamin Andrews deceased, liearing date on the first 
day of April, 1907 was executed by him in due form of law. 

Second. That the said Benjamin Andrews at the time of the ex¬ 
ecution of the said paper writing dated April first, 1907 was of 
sound and disposing mind and capable of making a valid deed or 
contract. 

Third. That the said paper writing dated April first, 1907 was 
not obtained, (nor the execution thereof procured from the said 
Benjamin Andrews by means of undue influence exercised over 
him by Bertha V. Werner Andrews, or any other person or per¬ 
sons. 

# 2 . 

Fourth. That the said paper writing dated April first, 1907 
2 was no't obtained. \nor the execution thereof procured by 
fraud practiced upon the said Benjamin Andrews by the 
said Bertha V. Werner Andrews, or by any other person or per¬ 
sons. 

Fifth. That the said paper writing dated April first, 1907 was 
1—2469a 
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not procured nor the subscription thereto and publication thereof 
by the said Benjamin Andrews obtained by duress or coercion ex¬ 
ercised upon him or against him by the said Bertha V. Werner 
Andrews, or by any other person or persons. 

Sixth. That the said paper writing dated April first, 1907 he and 
tlie same is hereby admitted to prohate and record in this Court 
as the last will and testament of Benjamin Andrews, deceased, both 
as to personal property and real estate. 

Seventh. And it appearing that the said caveator has in open 
Court waived his right of appeal herein, it is further ordered that 
letters testamentary he issued accordingly to William II. Lawrence, 
named as executor in the said will, upon his filing l>ond in the sum 
of twenty-five thousand dollars, with surety approved by the Court, 
conditioned u}K>n the faithful performance of the duties of such 
executor. 

Eighth. It is further ordered that said William II. Lawrence, 
caveatee. recover against Joseph Hart, the caveator, and the United 
States Fidelity and (luaranty Company, his surety, the proper costs 
in the caveat proceedings (o he duly taxed against them in this pro¬ 
ceedings, and that the said William II. Lawrence have execution 
thereof as at law. 

JOB BARNARD, 

Associate Justice. 


(Endorsement: Order admitting will to probate and record and 
granting letters testamentary. Filed Dec. lfi, 1909, James Tanner, 
Register of Wills. D. C. Clerk of Probate Court.) 


J The supplemental petition of Laura U. Andrews respect¬ 

fully shows to the court. 

1. That on October .19, 190<S, she along with Joseph Hart and 
Charles W. Hart filed petition in this court and cause for the ap¬ 
pointment of a collector for the estate; which resulted in the ap¬ 
pointment of William II. Lawrence as such collector. 

2. That thereafter such proceedings were had as that the will 
of the decedent was admitted to probate and record, and said William 
II. I .awrence qualified as executor. 

5. That the said will, outside of a legacy to Charles W. Hart, the 
testator s whole estate was devised to one Bertha V. Werner, whom 
the testator designates or describes in said will as his wife Bertha 
Andrews. 

4. That in the sixth paragraph of said petition the petitioners 
stated among other things as follows: 


“That while said Bertha V. Werner claims 


to he the lawful widow 


of the said deceased, Andrews, your petitioners aver that if any 
ceremony was performed at all between the said Bertha V. Werner 
and the said Andrews it occurred many years after the lawful cere¬ 
mony between your petitioner, Laura 0. Andrews and the said 
Benjamin Andrews, which marriage was consummated in the city 
of Cincinnati, Ohio, on the 25th day of August, 1902, which was 
followed bv actual co-habitation: and that said marriage was never 
annulled by any court up to the time of the death of the said An- 
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drews; but on the contrary the status of your petitioner Laura G. 
Andrews and the deceased as man and wife had been by him re¬ 
peatedly recognized up to the time of his death, by the joint execu¬ 
tion, among other things, of certain mortgages of real estate in the 
state of Maryland, in the execution of which she united with him 
as his wife, and the execution of said papers were made at a date 
subsequent to the alleged marriage of the said Bertha V. 

4 Werner with the deceased.” 

5. Your petitioner now and here reiterates the allegations 
of said paragraph herein before quoted, and adds thereto that on 
a license duly issued by the clerk on the proper court of Hamilton 
County, Ohio, in which the said city of Cincinnati is situated, the 
marriage ceremony was performed by the reverend Edward Voss, 
a duly authorized minister of the gospel of said city and county. 

0. That out of abundance of precaution, although perhaps un¬ 
necessary, since no provision whatever, was made for her by said 
will, your petitioner in due season filed her renunciation of its pro¬ 
visions and her election to take her dower and distributive share 
of the testator’s estate. 

The premises considered your ]>etitioner prays as follows: 

1. That a citation issue against the executor William IT. Lawrence 
the legatee Chas. W. Hart and Bertha V. Werner otherwise known 
as Bertha V. Andrews, to answer this supplemental petition. 

2. That the petitioner as lawful widow of the testator be awarded 
her dower in his real estate and one half of his personalty as her 
distributive share. 

o. For such other relief as to the court may seem proper. 

LAURA G. ANDREWS. 

HALLAM & HALLAM, 

LESTER L. STEVENS, 

Attorneys for Petitioner. 

5 State of Maryland, 

Baltimore City, ss: 

I do solemnly swear that I have read the annexed petition by me 
subscribed and known the contents thereof; and that the statements 
of fact therein made as upon personal knowledge are true and those 
made as upon information and belief T believe to be true. 

LAURA G. ANDREWS. 

Subscribed and sworn to l>efore me this 9th dav of September 
1910. 

[notarial seal.] LOUISE FRINK, 

Notary Public. 

(Endorsement: Supplemental Petition of Laura G. Andrews. 
Filed Sep. 12. 1910. Ja mes Tanner, Register of Wills, D. C. Clerk 
of Probate Court.) 
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6 The Answer of William II. Lawrence, Executor of the Last 

Will and Testament of Benjamin Andrews, Deceased, to 
the Supplemental Petition of Laura 0. Andrews Filed in 
This Cause. 

This respondent for answer to said petition says: 

1. lie admits the allegations contained in the first paragraph of 
the petition to be true. 

2. lie admits the allegation of the second paragraph of said peti¬ 
tion to l)e true. 

3. He admits the allegations of the third paragraph to be true. 

4. This respondent admits that the original petition for the ap¬ 
pointment of a collector upon the estate filed by petitioner and 
others on the 19th day of October, 1908 in this Court contained 
amongst other matters the averment mentioned and set forth in 
the fourth paragraph of the supplemental petition; but for greater 
certainty respondent refers to the said original petition being of 
record for answer to this paragraph. 

5. For answer to the fifth paragraph of the said supplemental 
petition this respondent says that he has no personal knowledge 
of the truth of the matters and things averred therein, and therefor- 
can not neither admit or deny the same. That the only knowledge 
respondent has as to the identity of the lawful widow of the dece¬ 
dent was and is derived from the said will wherein the said Bertha 
V. Andrews, said devisee was declared by said testator to be his wife, 
and in the absence of any proceeding directly contesting the right 
of the said Bertha V. Andrews as widow prior to the filing of the 
said supplemental petition herein this respondent as in duty bound 
has heretofore recognized and treated her as such widow in the prior 

proceedings in this cause. That he is advised that as execu- 

7 tor he has no interest or concern in the subject matter of 
controversy in the said petition contained and submits his 

rights in the premises and the trust confided to his care to the pro¬ 
tection of the Court, 

6. Answering the sixth 'paragraph respondent says that it re¬ 
lates to matters and things entirely personal to the petitioner as to 
which he is advised it is not material for him to answer. 

7. Further answering he says that as collector and executor of 
said estate, he. has heretofore executed his said trust under the 
direction of the said will and the specific order and decrees of the 
Court and that all of his acts and proceedings in the premises have 
from time to time been fully ratified, approved and confirmed by 
the said Court, and that respondent is ready and anxious to abide 
by and perform any and all further orders and directions the Court 
may make in the premises. 

And having fully answered he prays to be hence dismissed, &c. 

WM. H. LAWRENCE, 

Executor. 

EDMUND BURKE, 

Attorney for Defendant. 
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City of Baltimore, .. f u _ 

State of Maryland , ss: 

I, William H. Lawrence, on oath say that I have read the forego¬ 
ing answer by me subscribed and know the contents thereof; that 
the matters and things therein contained upon my personal knowl¬ 
edge are true; and those stated upon information and belief, I be¬ 
lieve to be true. 

WM. H. LAWRENCE. 

Subscribed and sworn to before me this 6th day of October, A. D. 
1910. 

[notarial seal.] ALLAN BRYANT, 

Notary Public. . 

(Endorsement: answer of William II. Lawrence to supplemental 
petition of Laura G. Andrews. Filed Oct. 10, 1910. James Tanner 
Register of Wills, D. C. Clerk of Probate Court.) 

8 The answer of Bertha \. Andrews to the supplemental 
petition of Laura G. Andrews, filed herein on the 12th day 

of September, 1910, and the rule to show cause thereof, respectfullv 
represents to the Court, as follows: 

1st, 2nd, and 3rd. Respondent believes the allegations of the first, 
second and third paragraphs of said petition to be true, but for 
greater certainty as to what they contain, she refers to the records in 
this proceeding. 

4th and 5th. Answering the allegations of the fourth and fifth 
paragraphs of said petition, this respondent says that she believes 
the petition referred to in said paragraph four contains the language 
mentioned, but that she denies that the said Laura G. Andrews was 
the lawful wife of Benjamin Andrews, deceased. On information 
and belief, she denies that any ceremony was ever performed be¬ 
tween the said Benjamin Andrews and the said Laura G. Reed, who 
styles herself as Laura G. Andrews, and she further says that said 
ceremony, if the same was performed, would be absolutely void in 
the District of Columbia, as against public policy, in as much as the 
said Laura G. Reed was at the time mentioned, the step-daughter 
of said Benjamin Andrews. She further says that she is the lawful 
wife of said Benjamin Andrews, and was his lawful wife, having 
!>een regularly and properly married to him. 

6th. Responding to the allegations of the sixth paragraph, this 
respondent says she believes the same are correct but refers to the 
record for greater accuracy, and having fully responded to said 
petition and rule, this respondent prays that said supplemental pe¬ 
tition may be dismissed with costs, and for such other and further 
relief as the nature of the case mav require. 

BERTHA V. ANDREWS. 

WILTON J. LAMBERT, 

Attorney for Respondent. 

9 Bertha V. Andrews, being first duly sworn, on oath de¬ 
poses and says that she has read over the foregoing answer 
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by her subscribed and knows the contents thereof; that the matters 
and facts therein stated upon personal knowledge are true and 
those stated upon information and l>elief she believes to be true. 

BERTHA V. ANDREWS. 

Subscribed and sworn to before me this 12th day of October, 1910. 

[notarial seal.] JOSIE A. GORMAN, 

Notary Public, D. C. 

(Endorsement : Answer of Bertha V. Andrews. Filed Oct. 19. 
1910. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 

10 And now comes Laura G. Andrews and moves the Court, 
to strike out. as bad in substance, from the answer of Bertha 

Y. Andrews to the supplemental petition of September 12. 1910, of 
the said Laura G. Andrews the following words: 

“And she further says that said ceremony, if the same was per¬ 
formed. would l>e absolutely void in the District of Columbia as 
against public policy, inasmuch as the said Laura G. Reed was at 
the time mentioned, the step-daughter of said Beniamin Andrews.” 

HALLAM & HALL AM. 
Attorneys for Laura G. A ndre ws. 

This motion will be called to the attention of the Court on Fridav, 
October 28, 1910. and one of the points of law is that said words do 
not constitute a defense without allegation that at the time of the 
marriage the parties thereto were domiciled in the District of Co¬ 
lumbia. 

HALLAM & HALLAM, 

Attorneys for Laura G. Andrews. 

(Endorsement: Motion to strike out part of answer of Bertha V. 
Andrews. Filed Oct. 2Y 1910. James Tanner. Register of Wills, 
D. C. Clerk of Probate Court.) 

11 The amended answer of Bertha V. Andrews to the supple¬ 
mental petition of Laura G. Reed, styling herself as Laura 

G. Andrews, fded herein on the 12th day of September, 1910, and 
to the rule to show cause issued thereon leave of the Court, to file 
this amended answer having been obtained, respectfully represents 
to the Court as follows: 

1st. 2nd. and 3rd. Respondent believes the allegations of the first, 
second and third paragraphs of said petition to be true, but for 
greater certainty as to what they contain, she refers to the records in 
this proceeding. 

4th and fith. Answering the allegations of the fourth and fifth 
paragraphs of said petition, this respondent says that she believes 
the petition referred to in said paragraph four contains the language 
mentioned, but that she denies that the said Laura G. Andrews was 
the lawful wife of Benjamin Andrews, deceased. On information 
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and belief, she denies that any ceremony was ever performed be¬ 
tween the said Benjamin Andrews and the said Laura G. Reed, who 
stvles herself as Laura G. Andrews. 

6th. Responding to the allegations of the sixth paragraph of said 
petition, this respondent says she l>elieves the same are correctly set 
forth, but refers to the records for greater accuracy. 

Further answering said petition and the allegations thereof, this 
respondent avers that if the ceremony, referred to in said petition 
and alleged to have been performed on the 25th day of August, 
1902, was in fact performed, the same is, absolutely null and void 
both in the District of Columbia and in the State of Maryland, as 
against the public policy of each of said jurisdictions for the reason, 
among others, that the said Laura G. Reid was at the time 
12 mentioned, the daughter of Benjamin Andrews’ wife and 
therefore his step-daughter, and that by the statutes existing 
at said time in the state of Maryland, and in the District of Colum¬ 
bia, and at present in force in the state of Maryland and the District 
of Columbia, a marriage of that character was, and is prohibited and 
declared to be null and void, and in the District of Columbia is de¬ 
clared to l>e void ab initio without being so decreed, and it is pro¬ 
vided that their nullity may be shown in any collateral proceedings, 
and it is further provided that if any such marriage be entered into 
in another jurisdiction, between citizens of the District, that such 
marriage shall be deemed illegal and may be decreed to be void in 
the same manner as though it had been performed in the District of 
Columbia; that at the time referred to, to wit, August 25th, 1902, 
and for sometime prior to said date, both the said Benjamin An¬ 
drews and the said Laura G. Reed, now styling herself Andrews, 
were residents of the city of Baltimore, state of Maryland, and con¬ 
tinued to be residents of the city of Baltimore, state of Marvland, for 
several years thereafter; the said Laura G. Reid having continuously 
remained a resident of the shite of Maryland, and city of Baltimore 
from prior to the time mentioned, up to the present time, and still 
being a resident in said state and city; the said Benjamin Andrews 
having continued to be a resident of the state of Maryland, until 
about the year 1905, when he removed to the city of Washington, 
District of Columbia, where he remained as a resident up to the time 
of his death in 1908. Respondent further says that if the ceremony 
referred to as having been performed on the 25th day of August, 
1902, between petitioner and the said Benjamin Andrews, in the 
city of Cincinnati, was in fact performed, the same was ab- 
18 solutely void and against the public policy of the District of 
Columbia and Maryland for the further reason that it was 
in pursuance of a preconceived plan between the said Benjamin 
Andrews and the said Laura G. Reid, to evade the laws of the state 
of Maryland which was their domicile, and also to evade the laws of 
the District of Columbia and all states and territories of the United 
States wherein laws existed prohibiting marriages between a man 
and his wife’s daughter, and holding same as absolutely null and 
void and therefore as against public policy. 

Respondent further says that if the ceremony alleged to have been 
performed in the city of Cincinnati on the 25th day of August, 1902, 
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between the said Laura G. Reid mid Benjamin Andrews, deceased, 
was in fact performed, the same ought not to be held binding or 
valid, for the further reason that said ceremony was never followed 
by a consummation of the mar/ial relation or by co-habitation; that 
said Laura G. Reid and Benjamin Andrews, deceased, never lived 
together as man and wife and were never known as such in the com¬ 
munity in which they lived. 

Having fully answered said petition and rule, this respondent 
prays that the same may l>e dismissed with costs and that she may 
have such other and further relief as the nature of her case may 
require. 

BERTHA V. ANDREWS. 

WILTON J. LAMBERT, 

At tome if for Respondent. 

Bertha V. Andrews, being first duly sworn, on oath deposes and 
says that she has read over the foregoing amended answer by her 
subscribed and know a the contents thereof; that the matters 

14 and facts therein stated upon personal knowledge are true and 
those stated upon information and belief she believes to be 

true. 

BERTHA V. ANDREWS. 

Subscribed and sworn to before me this 18th dav of November, 
A. D., 1910. 

[notarial seal. ] RUTLEDGE WILLSON, 

No tarn Public, D. C. 

(Endorsement: Amended answer to supplemental petition of 
Bertha V. Andrews. Filed Nov. 28, 1910. James Tanner, Register 
of Wills, D. C. Clerk of Probate Court.) 

15 And now comes Laura G. Andrews and moves the Court 
to strike from the amended answer of Bertha V. Andrews to 

her petition the following portions, to wit: 

1. That beginning with the words, “Further answering said peti¬ 
tion” on the first page and ending with the words, “and therefore 
as against public policy” on the third page: because the same is 
bad in substance. 

2. That other portion on the third page beginning with the 
words, “Respondent further says that if the ceremony alleged to 
have been performed” and ending with the words, “never lived 
together as man and wife etc.” because the same is bad in substance. 

HALLAM & HALLAM, 

Attorneys for Laura G. Andrews. 

Among the points of law to be argued will be that the marriage 
in Ohio being valid there is valid here, and that cohabitation is not 
necessary to complete a marriage. 

(Endorsement: Motion to strike out part of amended answer of 
Bertha V. Andrews. Filed Dec. 12, 1910. James Tanner. Regis¬ 
ter of Wills, D. C. Clerk of Probate Court.) 
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16 Opinion of the Court. 

Laura G. Andrews filed a supplemental petition in this cause 
in which she prays that as the lawful widow of the decedent, the 
Court should award her one-half of his personalty. She alleges 
among other things that prior to the marriage between Bertha V. 
Werner and Benjamin Andrews, and on the 25th of August, 1902, 
she, the petitioner, was lawfully married to said Andrews in Cin¬ 
cinnati, Ohio, which marriage was in full force and effect at the 
time of his death. 

Bertha V. Andrews filed an answer to this petition setting forth, 
among other things, that no ceremony had been in fact performed 
in Cincinnati, Ohio, between Laura G. Andrews and the decedent 
and that if such alleged marriage had taken place, it was a nullity 
in the State of Maryland, the then domicile of the decedent and 
said Laura G. Andrews, and also in this District, the domicile of 
said decedent at the time of his death, for the reason that the said 
Laura G. Andrews at the time of the marriage was the daughter 
of said decedent's wife. 

Counsel for Laura G. Andrews made motion to strike out from 
the answer of Bertha V. Andrews the allegations to the effect that 
Laura G. Andrews was the stepdaughter of said Benjamin An¬ 
drews. These motions were treated by counsel as a special demurrer 
to the answer and raised the question as to the validity of the mar¬ 
riage of the decedent with the said Laura G. Andrews. 

In the discussion it was conceded that the marriage of a man 
with his wife’s daughter was valid under the laws of the State of 
Ohio. At the time of the marriage of Laura G. Andrews and de¬ 
cedent in Ohio, the law of Maryland specifically declared as follows: 
“If any person within this state shall marry within any of 

17 the degrees of kindred or affinity expressed in the following 
table, the marriage shall be void.” Among those prohibited 

degrees was the marriage of a man with his wife’s daughter. At 
the same time the law of the District of Columbia was as follows: 
“The following marriages are prohibited in the District of Colum¬ 
bia and shall be absolutely void ab initio, without being so decreed, 
and their nullity may be shown in any collateral proceedings.” 

• Among the marriages so declared absolutely void ab initio was that 
of a man with his wife’s daughter. The answer alleges that Benja¬ 
min Andrews and Laura G. Andrews went to Cincinnati, Ohio, for 
the express purpose of evading the laws of the State of Maryland and 
of the District of Columbia in relation to marriage. 

The question is whether the provisions of the law of both Mary¬ 
land and the District of Columbia pronouncing said marriages void 
is so declarative of a settled public policy of the respective jurisdic¬ 
tions as to prevent the application of the general rule that a mar¬ 
riage valid where celebrated is valid everywhere. It would be diffi¬ 
cult to formulate language more emphatic as a legislative declara¬ 
tion of the policy of the State than that contained in the statutes 
2—2469a 
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of Maryland and this District already quoted. The marriage of a 
man with his wife’s daughter is included in the statute prohibiting 
marriages that are deemed incestuous by reason of the relationship 
of the parties and all are declared void in the same section. In 
this District the language is that they shall he void ah initio. . 
Where the legislature has in such emphatic language denounced 
such marriages, it is difficult to resist the conclusion that the law 
makers have determined the distinctive public policy of the jurisdic¬ 
tion with reference to such marriages. It therefore seems to me that 
the marriage of Benjamin Andrews and Laura G. Andrews 
18 in Ohio was void both in Maryland and in this District. 

Therefore, the motions to strike out the averments of the 
answer will he overruled. 

For authority in support of this conclusion, I cite Jackson v. 
Jackson, 8*2 Md., at page 17, where the late Chief Judge McNherry 
discussed the whole question i# a most learned manner; also the 
celebrated case of Brooke v. Brooke, decided by the House of Lords 
and reported in 9th II. L. C., 193, in which the Lord Chancellor 
used this language in referring to the marriage of a man with his 
deceased wife’s sister: “If the matter is absolutely prohibited in any 
country as being contrary to public policy, and leading to social 
evils, 1 think that the domiciled inhabitants of that country cannot 
be permitted, by passing the frontier and entering another state 
in which this marriage is not prohibited, to celebrate a marriage 
forbidden bv their own state, and immediately returning to their 
own state, to insist on their marriage being recognized as lawful.” 
See also In re Stull's Kstate, 188 Pa., 62o. 

ASHLEY M. GOULD, Justice. 


(Endorsement: Opinion of Court. Filed May 20, 1912. James 
Tanner. Register of Wills, D. C. Clerk of Probate Court.) 

19 Upon consideration of the motions to strike out certain por¬ 
tions of the answer of Bertha Y. Andrews to the petition of 

Laura G. Andrews which were filed herein on the 25th day of Octo¬ 
ber A. D., 1910, and the 12th day of December A. D., 1910, re¬ 
spectively, it is, by the Court, this 3d day of July, A. I)., 1912. 
Ordered, that the said motions be and the same hereby are over- 
ruled with leave of the petitioner. Laura G. Andrews, to plead to 
said answer within 10 days from the date hereof as she may be ad¬ 
vised. 

By the Court: 

ASHLEY M. GOULD, Justice. 

(Endorsement: Order overruling motions to strike out parts of 
answer of Bertha V. Andrews. Filed Jul. 3, 1912. James Tanner, 
Register of Wills, D. C. Clerk of Probate Court.) 

20 On Consideration of the suggestion of the marriage of the 
petitioner, Laura G. Andrews, to Sterling C. Tyler, it is, 

this 16th day of July, A. D. 1912, Ordered: . # 
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That the said Laura G. Andrews be, and she is hereby, admitted 
to prosecute her said petition under and by the name of Laura G. 
Tyler. 

By the Court: 

THOS. H. ANDERSON, Justice. 

(Endorsement: Order admitting petition of Laura G. Andrews 
to sue by her present name. Piled Jul- 10, 1912. James Tanner, 
Register of \\ ills, D. C. Clerk of Probate Court.) 


21 


The Replication of Laura G. Tijler, Formerly Andrews, to 
the Amended Answer of Bertha Werner, Self-styled An¬ 
drews, to the Supplemental Petition of This Repliant, Filed 
Herein on September 12, 1910. 


this repliant, by leave of court granted in the order passed herein 
on July 3, 1912, reserving all advantage of exceptions to the insuffi¬ 
ciencies of said answer, nevertheless for replication thereunto, says, 
That, while true it is, as stated in said amended answer, that at 
the time referred to, to wit, August 25, 1902, and sometime prior to 
said date, both the said Benjamin Andrews and this petitioner, 
then Laura G. Reid, were residents of the City of Baltimore, State of 
Maryland, and subsequently to said date returned to, and continued 
to l>e, residents of the Citv of Baltimore, State of Maryland, for 
several years thereafter, and that this repliant continuously re¬ 
mained a resident of the State of Maryland, and City of Baltimore 
from prior to the time mentioned up to the present time, and that 
at the same time prior to said 25th day of August, 1902, the said 
Benjamin and the mother of repliant, being a widow, had intermar¬ 
ried, whereby repliant had become, and for a short time remained, 
step-daughter so called towards said Benjamin Andrews; Neverthe¬ 
less, the fact is that, on to wit, August 25, A. D. 1902, the said Ben¬ 
jamin Andrews and this repliant. then Laura G. Reid, being then in 
the City of Cincinnati, County of Hamilton, State of Ohio, and the 
mother of this repliant, then having for some time past been de¬ 
ceased, whereby the previous relation of step-daughter between this 
repliant and said Benjamin had ceased and determined, he, the 
said Benjamin Andrews, and this repliant, were, at said City of 
Cincinnati, in the said County of Hamilton, State.of Ohio, 
22 in pursuance of a lawful license to that end, duly issued bv 
the Clerk of the Court in said Hamilton County, having 
power in such cases, by a formal public ceremonial marriage, united 
in the bonds of wedlock hv the Reverend Edward A^oss, a duly 
ordained minister of the Gospel empowered to perform the ceremony, 
of marriage in said City, County and State, according to the rites 
of the Church, and in conformity with the Laws and Statutes in 
force in said State of Ohio, which said marriage so performed 
bv the ceremony aforesaid was, and is, in all respects, a valid 
marriage in, and under, and by virtue of the law of, the place 
where performed, to wit, the State of Ohio, and, as such, entitled 
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to full faith and credit in the States and Territories of the United 
States and District of Columbia by virtue of the provisions of 
the Constitution of the United States in that behalf, and said 
marriage was thereafter consummated in fact and the said Benjamin 
Andrews and this petitioner co-habited and lived together as man 
and wife in the said City of Cincinnati. State of Ohio, and in the 
State of Marvland. which was the domicile of them, and each of 
them and so remained until the death of the said Benjamin An¬ 
drews, and that no proceedings were ever had or taken for. or in 
respect of. the annulment of said marriage, during the life time 
of the said Benjamin Andrews, but the same remained in full force 
and virtue until the death of him. the said Benjamin Andrews, 
whereby, at his said death, this repliant became, and was, his 
widow, and as such entitled to the widow’s legal share ot his per¬ 
sonal estate, namely, one-half, thereof: without this, that any other 
matter or thing whatsoever in the said amended answer contained is 
true; all of which matters and things this repliant is. and will l>e 
ready to prove as this Honorable Court shall direct, and humblv 
pravs as in and bv her supplemental petition she has alreadv praved. 

LAURA G. TYLER, Repliant. 


23 State of Maryland. 

Citji of Baltimore. To nit: 

T Laura G. Tyler, formerly Andrews, being first duly sworn, de¬ 
pose and say; That T have read the aforegoing replication by me 
subscribed and know the contents thereof; and that the matters 
therein stated are true of my own knowledge, save and except only 
those stated upon information and belief which 1 believe to be true 

LAURA G. TYLER. 

Subscribed and sworn to before' me this 15" dav of Julv, A. D. 
1912. 

[notarial seal.] LOUTSE FRTNK. 

Xofartf Puhfic. 

LESTER L. STEVENS. 

HENRY IT. GLASSTE. 

Attomen* far Repliant. Laura R . Tpler. 

(Endorsement: Replication of Laura G. Tyler, formerly Andrew’s, 
to the amended answer of Bertha Werner, called Andrews. Filed 
•Tul- IB, 1912. .Tames Tanner. Register of Wills, D. C. Clerk of 
Probate Court.) 

24 In the Supreme Court of the District of Columbia. 

Administration. No. 15568. 

In re Estate of Benjamin Andrews, Deceased. 

Now comes Bertha V. Andrews, and says that the replication of 
Laura G. Tyler, formerly self-styled Andrews, to the amended an- 
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swer of Bertliaw V. Andrews, lo the supplemental petition of the 
said Laura G. Tyler, is bad in substance. 

WILTON J. LAMBERT, 

Attorney for Bertha V. Andrews. 

Note.— Among the points in law to be argued on the foregoing 
demurrer is the following: That under the facts set forth in said 
replication, the alleged marriage between Benjamin Andrews and 
the said Laura G. Tyler was against public policy of the state of 
Maryland and the District of Columbia, and void. 

(Endorsement: Demurrer to replication. Filed Aug. 7, 1912. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

25 Upon consideration of the demurrer to the replication filed 

bv Laura G. Tvler formerlv Andrews to the answer and 
amendment thereof of Bertha V. Andrews to the supplemental peti¬ 
tion filed herein by the said Laura G. Andrews, it is by the court, 
this 14th day of August. A. D. 1912. adjudged, ordered and decreed 
that the said demurrer be, and the same hereby is. sustained for 
the reasons set forth in the opinion of Mr. Justice Gould, here¬ 
tofore filed herein. And the plaintiff electing to stand upon her 
replication, it is by the court, further adjudged, ordered and de¬ 
creed that the prayer of the said supplemental petition of Laura < 
G. Tyler formerly Andrews be denied, and tbe said supplemental 
petition be dismissed. And it is further adjudged ordered and 
decreed that the alleged marriage between Laura G. Tvler formerlv 
Andrews and Benjamin Andrews, since deceased, as set forth in 
said supplemental petition, was against public policy and void, for 
the reason that the said Laura G. Andrews, at tbe time of her mar¬ 
riage to the said Benjamin Andrews, since deceased, was the daugh¬ 
ter of the said Benjamin Andrews’ deceased wife. And it is fur¬ 
ther adjudged, ordered and decreed that Bertha V. Andrews was 
the lawful wife of the said Benjamin Andrews, now deceased, at 
the time of the latter’s death, and as such entitled to all the rights 
and privileges of a widow, as the widow of the said Benjamin An¬ 
drews, deceased. And said Laura G. Tvler formerly Andrews prays 
an appeal to the Court of Appeals, which is hereby allowed and held 
for costs fixed at $100.00 a $50 cash deposit in lieu of bond. 

By the Court : 

JOB BARNARD, Justice. 

(Endorsement: Decree sustaining demurrer to replication. Filed 
Aug. 14, 1912. James Tanner. Register of Wills, D. C. Clerk of 
Probate Court.) 

20 Upon application of Laura G. Tyler formerly Andrews in 

open Court at the time of entering the final decree herein, it 
is this 14th day of August, 1912, ordered that the time for filing the 
transcript of record on appeal herein be, and it is extended until 



14 


LAURA G. TYLER. ETC., VS. BERTHA V. ANDREWS. 


Octolier loth, 1912, and the time for docketing the same likewise to 
the same date. 

JOB BARNARD, Justice. 

(Endorsement: Order extending time for filing transcript on ap¬ 
peal of Laura (i. Tyler formerly Andrews unto Oet. 15, 1912. Filed 
Aug. 14, 1912. James Tanner. Register of Wills, D. C. Clerk of 
Probate Court.) 


27 Designation of Record 

To the Register of W ills and Clerk of the Probate Court: 

In making up the transcript of record upon the appeal of Laura 
G. Tyler herein, the register and clerk will include therein the fol¬ 
lowing: 

(1) Order admitting will to probate: (2) Supplemental petition 
of Laura G. Andrews filed September 12. 1910; (3) Answer of the 
executor to supplemental petition of Laura G. Andrews filed Octo¬ 
ber 10. 1910: (4) Answer of Bertha V. Andrews to supplemental 
petition of Laura G. Andrews filed October 19, 1010; (5) Motion of 
Laura G. Andrews to strike out part of answer of Bertha V. Andrews 
filed October 25, 1010; (0) Amended answer of Bertha V. Andrews 
filed November IS. 1910; (7) Motion of Laura G. Andrews to strike 
out part of amended answer of B. V. Andrews filed December 12. 
1910; (8) Opinion of Justice Gould filed May 20. 1912; (9) Order 
overruling motion of Laura G. Andrews filed December 12, 1910; 
said order being entered July 5. 19P2: (10) Order allowing Bertha 
V. Andrews to prosecute as Bertha G. Tyler filed July 16, 1912; 
(11) Replication of Laura G. Tyler, filed July 16. 1912: (12) Order 
dismissing petition of Laura G. Tyler entered August 13. 1912: and 
this order designating record. 

HENRY II. GLASSIE, 

Attorney for Appellant. /,. G. Tgler. 

Services accepted August 1912. 

WILTON T. LAMBERT. 

(Endorsement: Designation of Record. Filed Aug. 24, 1912. 
James Tanner, Register of W ills, D. C. Clerk of Probate Court.) 


28 .4 ssignwent of Error. 

\ 

The appellant. Laura G. Tyler, formerly Andrews, says that, in 
entering the decree herein on August 16, 1912. dismissing her peti¬ 
tion. this Court erred in the following particulars, all of which she 
respectfullv assigns as errors upon which she will rely on appeal to 
the Court of Appeals: 

1. Because the Court in adjudging the marriage celebrated be¬ 
tween Benjamin Andrews and the appellant to be void did so neither 
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by virtue of the law of the place where said marriage was celebrated 
nor by virtue of the law of the domicile of the parties thereto, but by 
the supposed law or public policy of the District of Columbia. 

2. Because the Court failed and refused to give due faith and 
credit, as required by Article 4. Section 1, of the constitution of the 
United States, to the acts constituting the marriage celebrated be¬ 
tween Benjamin Andrews and appellant in the State of Ohio in ac¬ 
cordance with the laws of said State, and the record of the same. 

3. Because the Court in adjudging the matrimonial status of ap¬ 
pellant failed and refused to recognize and give effect to the law of 
the State of Maryland wherein the parties to said marriage were 
domiciled. 

4. Because the Court, in respect of the distribution of the personal 
estate of said decedent, determined the status of appellant and her 
right to the widow’s portion of said estate, not by the law of the 

domicil of the decedent, but by the application of the sup- 
29 posed law of the District of Columbia in which neither the 
said decedent nor appellant was domiciled. 

5. Because by the law of Maryland, the domicile of the parties to 
said marriage, the marriage between a man and the daughter of his 
deceased wife by a prior marriage is not void but voidable only by 
proceedings taken during the life time of the parties resulting in a 
judicial decree annulling such marriage; in the absence whereof said 
marriage remains in full force and virtue. 

6. Because the marriage between Benjamin Andrews and appel¬ 
lant was, by the law of the State of Maryland wherein the parties 
thereto were domiciled, a valid and subsisting marriage from the 
moment of the celebration thereof down to its termination by the 
death of said Benjamin Andrews whereby appellant became and was 
the lawful widow of said Benjamin Andrews and vested with the 
widow’s share of one-half (It*) of his distributable personal estate. 

7. Because the Court adjudged the matrimonial status of Ben¬ 
jamin Andrews and ap]>ellant by the assumed public policy of the 
District of Columbia which was never the matrimonial domicil of 
said parties. 

8. Because the Court assumed to determine the validity of appel¬ 
lant’s marriage and her status as wife and widow of the said dece¬ 
dent by the law of the District of Columbia in which appellant was 
never resident or domiciled. 

HENRY H. GLASSIE, 

Attorney for Appellant . 


(Endorsement: Assignment of Error. Filed Sept. 26, 1912. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 


30 Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

I, Wm. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, Do Hereby Certify the fore- 
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going pages, numbered from 1 to 29 ? inclusive, to be true copies of 
the originals of certain paj>ers on file in the office of the Register of 
Wills, Clerk of Probate Court, in case No. 15,568 estate of Benjamin 
Andrews, deceased deceased, wherein Laura G. Tvler (formerly 
Andrews) is appellant, and Bertha V. Andrews is appellee, the same 
constituting a full, true, and correct transcript of record of proceed¬ 
ings had in said cause according to the Designation of counsel filed 
therein and made a part hereof. 

I Further Certify, That the bond for appeal, in the |)enalty of 
One Hundred dollars, was duly filed by said appellant August 29. 
1912, and approved by said Court on said date, and re-approved on 
the 9th day of September, A. 1). 1912. 

In Testimonv Whereof. 1 hereunto subscribe mv name and affix 
« • 

the seal of the said Probate Court, this 1st dav of October. A. D. 
1912. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

WM. C. TAYLOR, 

Deputy Register of Wills for the District of 

Colombia, Clerk of the Prolxite Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2469. Laura G. Tyler (formerly Andrews), appellant, vs. Bertha V. 
Andrews. Court of Appeals. District of Columbia. Filed Oct. 1. 
1912. Henry W. Hodges, clerk. 
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Court ot Appeals, District ot Columbia 


Laura G. Tyler (formerly Andrews), 

Appellant, 


vs. 


V No. 2469. 


Bertha V. Andrews. 


Statement. 

This appeal is taken from a decree of the Supreme 
Court of the District adjudging the marriage celebrated 
on August 25, 1902, between' the appellant and Benja¬ 
min Andrews, deceased, to be void and adjudging the 
appellee, claiming by a subsequent marriage, to have 
been the lawful wife of Andrews and entitled, in the 
distribution of his personal estate, to all rights as his 
widow (Rec., 13). 


The Facts 

are few and undisputed. On August 25, 1902, at Cin¬ 
cinnati, Ohio, Benjamin Andrews and the appellant, then 
Laura G. Reid, were united in wedlock by a formal, 
ceremonial marriage celebrated by the Rev. Edward 
Voss, a duly ordained minister, in pursuance of a regu- 
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lar license, and in conformity with the laws and statutes 
of the State of Ohio (Rec., 11). 

The marriage was followed by cohabitation, both in 
the State of Ohio and in the State of Maryland. This 
marriage was unquestionably valid in the State of Ohio, 
the place where it was performed and consummated. 

Some time prior to this marriage, appellant’s mother, 
who was then a widow, had intermarried with Andrews, 
and appellant had thereby become, for a short time, 
Andrews’ stepdaughter. But that marriage had been 
dissolved by death. At the date of appellant’s mar¬ 
riage with Andrews in 1002. her mother had been dead 
for some time and the previously existing relation of 
stepdaughter, so called, had ceased and determined (Rec.. 
14). 

Prior to their marriage in 1002, both Andrews and 
the appellant had been domiciled in Maryland, and they 
returned there and “cohabited and lived together as 
man and wife in the State of Maryland which was the 
domicile of them and each of them, and so remained 
until the death of the said Benjamin Andrews” (Rec., 
12 ). 

Appellee alleges, however, that subsequent to the mar¬ 
riage with appellant, she was “regularly and properly’’ 
married to Andrews (Rec., p. 5). Where this marriage 
took place is not stated. At any rate, in the will offered 
by her for probate, Andrews described appellee as his 
wife. 


The Proceedings. 

Upon Andrews’ death, the will just mentioned, which 
gives appellee practically the whole of the estate, was 
propounded by her for probate in the Supreme Court of 
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the District of Columbia, a jury having found adversely 
to a caveat filed by the next of kin, Joseph Hart. The 
will was admitted to probate and letters granted to Wm. 
H. Lawrence, executor (Rec., 1-2). Laura G. Andrews, 
the appellant, thereafter filed her supplemental petition 
in which she averred she was lawfully married to An¬ 
drews in Cincinnati, in 1902; that his alleged marriage 
with the appellee was subsequent thereto, and that, al¬ 
though given no provision by the will, she had out of 
abundant caution filed in due season her renunciation 
thereof and her election to take her dower and distribu¬ 
tive share, and prayed that she might be awarded the 
same (Rec., 2-3). It may be here noted that there is 
no real estate in the District of Columbia. 

The executor answered, disclaiming any knowledge of 
the facts, as well as any interest or concern in the subject- 
matter of the controversy, and submitting to abide by 
and perform any orders the Court might make (Rec., 4). 

The appellee, Bertha Werner or Andrews, first an¬ 
swered the petition on October 19, 1910 (Rec. 5-6), but, 
a motion to strike out being filed by appellant, she put 
in an amended answer on November 28, 1910 (Rec., 
6-7), wherein she again attacked the validity of appel¬ 
lant’s marriage upon the alleged ground that it was void 
as against the public policy, both of the District of Co¬ 
lumbia and the State of Maryland, by reason of appellant 
having been the daughter of Andrews’ predeceased wife 
(Rec., 7). 

Appellant then moved to strike out the portions of the 
amended answer, attacking the marriage as bad in sub¬ 
stance (Rec., 8). 

The matter came on to be heard before Mr. Justice 
Gould, who held, for the reason stated in his opinion 
(Rec., 9-10), that “the marriage of Benjamin Andrews 
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and Laura G. Andrews in Ohio was void, both in Mary¬ 
land and in the District.” He accordingly made an order 
(Rec., 10) overruling the motion with leave to the pe¬ 
titioner to plead to said answer within ten days. 

Appellant thereupon filed her replication, in which she 
set out in precise and distinct terms the whole of the 
matters hereinbefore recited in the statement of facts 
(Rec., 11-12). To this replication the appellee filed a 
demurrer to -the effect that, “under the facts set forth 
in said replication, the alleged marriage between Benja¬ 
min Andrews and the said Laura G. Tyler was against 
public policy of the State of Maryland and the District 
of Columbia and Void” (Rec., 13). 

This demurrer was sustained by Mr. Justice Barnard 
“for the reasons set forth in the opinion of Mr. Justice 
Gould,” and he thereupon adjudged and decreed that 
the prayer of appellant’s supplemental petition be denied 
and the petition dismissed, that the marriage was against 
public policy and void, and that the appellee was the 
lawful wife of Benjamin .Andrews at the time of his 
death, and as such entitled to all the rights and privileges 
of a widow as the widow of said Andrews (Rec., 13). 

From that decree appellant appeals. 

Assignments of Error. 

The appellant (Rec., 14-15) specifies the following 
particulars in which she deems the decree to be erroneous: 

1. Because in adjudging the marriage void, the Court 
did so by virtue neither of the law of the place where 
the marriage was celebrated nor of the law of the domi¬ 
cile of the parties, but by the supposed law and public 
policy of the District of Columbia. 

2. Because the Court refused to give due faith and 
credit to the record of the Ohio marriage. 
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3. Because the Court, in adjudging the matrimonial 
status of the appellant refused to give effect to the law 
of the State of Maryland wherein the parties to the 
marriage were domiciled. 

4. Because, in respect of the distribution of the per¬ 
sonal estate, the Court determined the status of appellant 
and her right to the widow’s portion, not by the law 
of the domicile of the decedent, but by applying the 
supposed law of the District, in which neither decedent 
nor appellant were domiciled. 

5. Because by the law of Maryland a marriage like 
this between a man and the daughter of his deceased 
wife is not void, but voidable only by proceedings taken 
during the lifetime of both parties. 

C\ Because the marriage was, by the law of Maryland, 
a valid and subsisting marriage from the moment of its 
celebration down to its termination by the death of An¬ 
drews whereby appellant became the lawful widow of 
Andrews and vested with the widow’s share of his dis¬ 
tributable personal estate. 

7. Because the Court adjudged the matrimonial status 
of Andrews and the appellant by the assumed public 
policy of the District of Columbia which was never the 
matrimonial domicile of the parties. 

8. Because the Court determined the validity of ap¬ 
pellant’s marriage and her status as widow by the law 
of the District of Columbia, in which she was never resi¬ 
dent or domiciled. 
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Argument. 

I. 

It is, and must be, conceded that the marriage of 
appellant and Benjamin Andrews in Ohio was perfectly 
valid by the law of the State where it was solemnized. 

Being valid then, in the State where entered into, it 
is necessarily valid everywhere, unless, by some excep¬ 
tion to the universally accepted rule, its validity is to be 
controlled by some other law which comes into compe¬ 
tition with and substitutes itself for, the lex loci actus. 

“It is the established principle that every mar¬ 
riage is to be universally recognized which is 
valid by the law of the place where it was had, 
whatever that law may be.” 

Herbert v. Herbert, 2 Hagg. Cons. R., 263, 
271; 4 Eng. Eccl. R., 534, 558. 

Scrimshire v. Scrimshire, 2 Hagg. Cons. R., 
395; 4 Eng. Eccl. R., 562, 572. 

Stevenson v. Gray, 17 B. Monroe (Ky.), 194, 
208. 

Com. v. Lane, 113 Mass., 458, 463; 18 Am. 
Rep., 509. 

Van Voorhis v. Brintnall, 86 N. Y., 18, 24-25. 
Smith v. Smith, 52 N. J. L., 207, 213-4. 
McHenry v. Brackin, 93 Minn., 510, 512. 

Hills v. S., 61 Neb., 589; 57 L. R. A., 155, 155. 

Garcia v. Garcia, 25 S. Dak., 645, 610-11; 32 
L. R. A. (N. S.), 424, 427-8. 
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II. 

What is the law, then, that is here to negative the 
principle that “a marriage good in the country where con¬ 
tracted is good everywhere?” 

In the first place, it is clearly not the law of the Dis¬ 
trict of Columbia. 

At the time of the Ohio marriage neither Andrews nor 
the appellant was, nor had ever been, domiciled in the 
District of Columbia. The appellee herself alleges that 
at the date of the marriage, August 25, 1902, “and for 
some time prior to said date, both the said Benjamin 
Andrews and the said Laura G. Reid, now styling her¬ 
self Andrews, were residents of the City of Baltimore, 
State of Maryland, and continued to be residents of the 
City of Baltimore, State of Maryland, for several years 
thereafter; the said Laura G. Reid having continuously 
remained a resident of the State of Maryland, and City 
of Baltimore from prior to the time mentioned, up to 
the present time, and still being a resident in said State 
and City” (Rec., p. 7). 

The appellant says, and it is admitted by the demurrer, 
that the State of Maryland was the domicile of them and 
each of them, and so remained until the death of Benja¬ 
min Andrews (Rec., p. 12). 

Clearly, then, these parties did not resort to Ohio to 
defeat or evade the law of the District of Columbia. 
The provisions of Code Sec. 1287 cannot be invoked to 
annul their marriage. This marriage was not “entered 
into in another jurisdiction by persons having and re¬ 
taining their domicile in the District of Columbia.” Nor, 
for the same reason, can the validity of the Ohio marriage 
be made subject to the operation or effect of any supposed 
public policy of the District of Columbia if any there be 
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independent of the express provision of the Code. In 
respect of the status of the parties and their mutual 
rights in each other’s personal estate, the validity of their 
marriage in Ohio cannot be made dependent upon the 
law of a place (a) which was not the place where the 
marriage was solemnized; (b) which was not the domi¬ 
cile of either of the parties at the time of the marriage; 
(c) which was not the matrimonial domicile, and (d) 
which was simply not in contemplation at all. 

The only law which can in any wise come into com¬ 
petition with, or qualify the operation of, the lex loci 
actus is the law of the parties’ domicile at the time of the 
marriage, and which is intended to be the matrimonial 
domicile. 

It is plain then, that in undertaking to decide the va¬ 
lidity of this marriage by the supposed public policy of 
the District of Columbia, the learned court below fell 
into quite obvious error. 

It may also be noted that, in addition to the rule 
whereby the validity of a marriage is to be determined, 
it is also settled law that, in the distribution of the 
personal estate, the controlling law is the law of the 
decedent’s domicile ( Ennis v. Smith, 14 How., 400, 
424-5; Holmes v. Rcmsen, 4 Johns, Ch., 460, 469-470). 

Whatever Court may be, for one reason or another, 
administering personal assets, must, when it comes to the 
distribution thereof, distribute them according to the 
law of the decedent’s domicile (Hansel v. Chapman, 2 
App. D. C., 361, 368-9). Here, the decedent’s domicile 
is admitted by the demurrer to have been Maryland 
(Rec., p. 12). 

From any aspect, then, it is clear that the only law 
that could conceivably overrule and control the law of 



9 


the place where this marriage was solemnized would be 
the law of Maryland. 


III. 

What, then, is the situation of this marriage by the 
law of Maryland? 

It may be noted, first, that Maryland, like all other 
civilized countries, recognizes and enforces, as part of 
its own law, the fundamental rule that a marriage good 
where performed is good everywhere (Corners case, 2 
Bl. Ch., 488, 499). Therefore, by the law of Maryland 
itself this marriage performed in Ohio is valid unless, 
upon the facts of this case, the law of Maryland itself 
imposes some other conflicting and self-substituting rule. 

What would be, at the worst, the status of this mar¬ 
riage under Maryland law? On this point the law of 
Maryland is quite plain. 

In Harrison v. State, 22 Md., 468, Robert Harrison, 
a resident of Maryland, married in the District of Co¬ 
lumbia his niece, Martha Harrison, at that time also a 
resident of Maryland. Returning to Calvert County, 
the parties cohabited as man and wife until the death 
of Harrison. It appears that by the Statute of Mary¬ 
land (which is still the law) the marriage of any person 
within the degree in which the Harrisons stood was de¬ 
clared to be void. Any person offending was also sub¬ 
ject to punishment, and it was provided if any person 
go out of the State, and there marry with any person be¬ 
longing to this State, contrary to this act, each of said 
parties shall be liable to the same punishment or penalty 
as if the offense had been committed within this State. 
This act (1777, Ch., 12) was then in force both in Mary¬ 
land and in the District of Columbia. 
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It was contended that the marriage was a nullity. 

But the Court of Appeals decided that, notwithstand¬ 
ing the word “void/ 1 marriages of this sort contrary to 
the canonical prohibitions, were, as at common law, void¬ 
able merely and not void. 

“When a marriage is declared to be void, it 
does not necessarily mean void ab initio. Rea¬ 
son and justice would imply, it was void from the 
time its nullity should be pronounced by a Court 
of competent jurisdiction, not that it should be 
so construed whenever brought incidentally in 
question.” 

Harrison v. State, 22 Md., 468, 485. 

And being voidable merely, such marriages within the 
prohibited canonical degrees could not be questioned af¬ 
ter the death of either party. 

“When it is considered that the table of pro¬ 
hibited degrees adopted by the Marriage Act em¬ 
braced both lineal and collateral relations, those 
by consanguinity, as well as affinity, and pro¬ 
nounced them alike void, without regard to the 
degree of consanguanity or affinity, it is impossi¬ 
ble to presume that the word ‘void’ was used in 
its most absolute and unrestricted sense.” (P. 
490.) 

Since Harrison's case, the law there laid down has 
been accepted as settled. The Act of 1777, Ch. 12, still 
remains in force in Maryland as codified in the present 
Code Art. LXII. 

In the excellent little book on Domestic Relations 
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(Edition of 1909), written by Mr. Chief Justice Harlan, 
of the Supreme Court of Baltimore City, and used as the 
text-book in the University of Maryland and the Balti¬ 
more Law School, it is stated as settled that a marriage 
within the canonical disabilities “has the incidents of a 
strictly voidable marriage as at common law, for though 
sec. 1 of Art. 62 declares that if any person within this 
State shall marry within any of the degrees of kindred 
or affinity expressed in the table of prohibited degrees, 
the marriage shall be void, the Court of Appeals has con¬ 
strued this Statute as not being intended to change the 
common law in this respect and to destroy the distinc¬ 
tion between the canonical and civil disabilities, and to 
leave these marriages strictly voidable” (p. 17.) As at 
common law, such a marriage “could not be inquired 
into collaterally. It was valid unless duly avoided dur¬ 
ing lifetime of both parties.” 

Harlan, Dom. Relations, pp. 9, 16, 17. 

See also— 

Bagby’s Annotated Code of Maryland [1911], 
Art. LXII, s. 1, 2. 

Dimpfel v. Wilson [1908], 107 Md. 330, at pp. 
336-7. 

That such was the rule of the common law is equally 
settled. In the case of a marriage voidable for consan¬ 
guinity, affinity and the like if “the husband die before 
any divorce, it can not be avoided and the wife shall be 
endowed, for this is legitimum matrimonium quoad do - 
tem 
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Co. Litt., 33, 33a. 

Kenn’s case, 7 Co. Rep., 426, 45; 77 Eng. Rep. 
Reprint, 474, at p. 478. 

Elliott v. Gurr, 2 Phil. Rep., 16, 18. 

Under the English Statutes of 25 Hen. 8, c. 22, 28 
Hen. 8, c. 7, and 32 Hen. 8, c. 38, and 1 Eliz., c. 1, mar¬ 
riages forbidden as being within the prohibited Levitical 
or canonical degrees and therefore contrary to God’s law, 
were not void, but voidable only by direct proceedings 
for the purpose taken during the lifetime of both parties 
thereto. Unless so avoided “it remains valid to all civil 
purposes.” 

Queen v. Rye, 7 A. & E., 761, 771. 

Sherwood v. Ray, 1 Moore, P. C. [1837], 353, 
395; 12 Eng. Rep. (Reprint), 865. 

Com. v. Lane, 113 Mass., 458, 464; 18 Am. 
Rep., 509. 

Being merely voidable “nor can any proceeding be in¬ 
stituted for declaring a marriage, terminated by the death 
of either party, to have been null and void, for the pur¬ 
pose of bastardizing the issue of such marriage or barring 
the husband of his courtesy or the wife of her dower.” 

Fornshill v. Murray, 1 Bl. Ch. (Md.), 479, 483. 

Boylan v. Deinzer, 45 N. J. Eq., 485. 489. 

And the common law is recited so to be in the preamble 
to the new act of 5 and 6 Will. IV., c. 54. 

Such was also the construction of the Act of 26 Geo. 
II, c. 33, which declared (S. 8) marriages contrary to 
that Act “shall be null and void to all intents and pur¬ 
poses whatsoever.” 
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Crompton v. Bearcroft, Bui. N. P., 113. 

Dalrymple v. Dalrymple, 2 Hagg. C. R., 54, 99; 
4 Eng. Eccl. R., 485, 505. 

This marriage, not having been avoided during the 
lifetime of Benjamin Andrews, remained valid for all 
civil purposes, and, after his death, the appellant be¬ 
came entitled to all rights as his widow. 

IV. 

Such is the situation of this marriage at its worst. 
Even if contracted in Maryland, it would have been 
voidable merely, and then only by direct proceedings dur¬ 
ing the lifetime of both parties in default of which it had 
the same effect as if wholly valid. Having been con¬ 
tracted in Ohio, it was not even voidable, and its validity 
will be recognized in Maryland in accordance with the 
fundamental rule. 

For, to the universal principle that a marriage valid 
where solemnized is valid everywhere there are but two 
qualifications: 

1. Marriages which are contrary to the law of nature 
as generally recognized in Christian countries, and which 
are deemed to be destructive of the fabric of society. 

2. Marriages which the State has declared, by positive 
statutory enactment, shall not be allowed any validity. 

Com. v. Lane, 113 Mass., 458, 463. 

Ross v. Ross, 129 Mass., 243, 247-8. 

Stevenson v. Gray, 17 B. Monroe (Ky.), 194, 
207-8. 


1. Under the first qualification fall all these marriages 
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which are deemed immoral and incestuous Dy the com¬ 
mon consent of Christendom, such as polygamous mar¬ 
riages, marriages between blood-relations in the ascend¬ 
ing or descending line, and within near collateral degrees, 
such as brother and sister. Such marriages are regarded 
as monstrous connections and are deemed odious and 
incestuous by the common consent of civilized Christian 
nations. ‘‘But when we speak of incestuous marriages 
care should be taken,” as Mr. Justice Story says, “to con¬ 
fine the doctrine to such cases as by the general consent 
of all Christendom, are deemed incestuous” or, as it is 
otherwise expressed, to those only whose “prohibition is 
clearly dictated by natural law.” 

It is obvious that appellant’s marriage does not fall 
within this class. 

There was no natural or blood-relationship whatever 
between appellant and Andrews. Between them there 
had existed only the artificial tie of alliance, which had 
come to an end with the decease of appellant’s mother. 

Marriages of this sort are not incestuous by the law of 
nature. It is impossible to extend to them the reasoning 
which condemns, as odious and incestuous, marriages be¬ 
tween near relatives in blood. 

Stevenson v. Gray, 17 B. Monroe (Ky.), 193, 
207-208. 

Sutton v. Warren, 10 Mete. (Mass.), 451. 

Wightman v. Wightman, 4 Johns. Ch., 343. 

In truth, it is only in a small minority of the States that 
relationships by affinity are regarded as constituting any 
impediment even within the State itself. But where pro¬ 
hibited, the local impediment is not deemed to destroy the 
validity of a marriage solemnized elsewhere. 
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In Stevenson v. Gray (17 B. Monroe, 193). a nephew 
and his deceased uncle’s wife, both Kentuckians and pro¬ 
hibited from marrying by the statutes of Kentucky, went 
into Tennessee and were there married. The marriage, 
being valid in Tennessee, was adjudged valid in Kentucky 
as not falling within the exception of marriages “mani¬ 
festly contrary to the law of nature and suboersive of the 
good order of society and are alike condemned by the 
common sentiment of all civilized, or at least of all Chris¬ 
tian nations.” (pp. 207-208.) 

Valid in the State of Ohio where solemnized, and not 
being incestuous by the law of nature, this marriage was 
equally valid in Maryland. 

2. Neither does appellant’s marriage fall within the 
second and only remaining exception,—foreign mar¬ 
riages which are denied validity by Statute expressly for¬ 
bidding their recognition. 

An illustration of this exception is our own Code* Sec. 
1287, relating to marriages contracted outside the juris¬ 
diction “by persons living and retaining their domicile in 
the District.” The inapplicability of that section has al¬ 
ready been pointed out. 

And there existed, at the date of this marriage, no 
equivalent statute in Maryland. 

This marriage, then, is well within the limits of the 
doctrine of the cases above cited: 

“A marriage which is prohibited by statute be¬ 
cause contrary to the policy of our laws is yet 
valid if celebrated elsewhere, according to the 
law of the place, even if parties are citizens and 
residents of this State and have gone abroad for 
purpose of evading our laws, there being no legis- 
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lative enactment that such marriages out of the 
State shall have no validity/’ 

State v. Hand (1910), 87 Neb., 189. 

Or, as stated by Mr. Justice Gray: 

“A marriage which is prohibited here by stat¬ 
ute, because contrary to the policy of our laws, is 
yet valid if celebrated elsewhere, according to the 
law of the place, even if the parties are citizens 
and residents of this Commonwealth, and have 
gone abroad for the purpose of evading our laws 
unless the Legislature has clearly enacted that 
such marriage out of the State shall have no 
validity here. This has been repeatedly affirmed 
by well considered decisions.” 

Commonwealth v. Lane, 113 Mass., 458, at 
p. 464. 

Greenwood v. Curtis, 6 Mass., 358, 378, 379. 

Medway v. Needham, 16 Mass., 157, 161. 

Sutton v. Warren, 10 Mete., 451. 


V. 

The opinion of the learned justice below is fortified 
by the citation of but three cases: 

(1) Brook v. Brook , 9 H. L. Cas., 193. 

In this case the marriage in Denmark of a widower 
with his deceased wife’s sister, both British subjects 
domiciled in England, was adjudged void as being with¬ 
in the prohibited Levitical degrees declared by the Stat¬ 
utes of Henry VIII and thus voidable by suit in the 
ecclesiastical court, and therefore absolutely avoided ab 
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initio by the force of the Act (5 and 6 Wm. IV, Ch. 54). 

It is somewhat startling to observe how, in this case, 
a marriage, valid where solemnized, was held to be “in¬ 
cestuous and contrary to God’s word” (as expounded 
by 28 and 32 Hen. VIII), although such marriages 
were not only recognized at the time as perfectly lawful 
in most, if not all, of the States of this Union, and in 
every Protestant country on the European continent, but 
have since been made lawful by Act of Parliament with¬ 
out impugning England’s claim to be considered a civil¬ 
ized, Christian country. 

Blodgett v. Brinsmaid, 9 Vt., 27, 30. 

Sutton v. Warren, 10 Met., 451. 

Wightman vs. Wightman, 4 Johns., Ch. 343. 

Deceased Wife’s Sister Marriage Act, 1907; 7 
Edw. 7 c., 47. 

Brook v. Brook , which disapproved in terms the lead¬ 
ing American case of Medway v. Needham, 16 Mass., 
157, has been repeatedly criticised and dissented from 
in this country. Upon the question of the validity of 
foreign marriages which are not incestuous or immoral 
by the common consent of Christendom, it cannot be 
regarded as authority. 

State v. Shattuck, 69 Vt., 403, 409, 410. 

Com. v. Lane, 113 Mass., 458, 467, 469. 

Bishop, Marr. Div. Sep., Sec. 872, 878-879. 

But it is noteworthy that Brook v. Brook expressly 
holds that, but for the late Statute of 5 and 6 Wm. IV, 
Ch. 54 (Lord Lyndhurst’s Act), the marriage in ques¬ 
tion would have been voidable only. It is a clear au¬ 
thority for the proposition that under the statutes mak- 
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ing marriages within the Levitical degrees illegal, the 
rule established by the decisions of the Courts was that 
“Where the parties were zvithin the prohibited degrees 
of affinity, the marriage zius voidable only’ (9 H. L. C. 
at p. 233, 240, 223). Prior to 5 and 6 Wm. IV., Ch. 54, 
such marriages within the prohibited degrees “could not 
be questioned after the death of either party” (Id. at p. 
206). 

(2) Jackson v. Jackson, 82 Md., 17. 

This case did not involve, in any form, the point in 
question here—the status of a marriage valid where cele¬ 
brated, but within the degrees of affinity prohibited by 
Maryland law. It might, therefore, be dismissed simply 
with that observation. But, as the Court below specially 
refers to it, it may be worth while to see precisely what 
the case decided. The “single issue involved” was 
whether a person claiming to be the legitimate daughter 
of Jackson had sufficiently proved an alleged marriage 
in Pennsylvania by evidence merely of “general reputa¬ 
tion. cohabitation and acknowledgment” (p. 27). Al¬ 
though “there was no religious ceremony proved or at¬ 
tempted to be proved” (p. 26), and although no mar¬ 
riage could be contracted in Maryland without a religious 
ceremony, the Court held that the marriage zras proved. 
“As there is no statute in Maryland declaring that a 
marriage of whose existence there is no other proof than 
reputation shall be void,” the courts of the State will 
recognize the Pennsylvania marriage as valid if that 
marriage is valid by and under the laws of Pennsylvania. 
It will be seen that the point decided affords no support 
whatever to the ruling that the marriage at bar is void. 

It is true, that in the course of the opinion, Judge 
McSherrv quotes a passage from a much doubted case, 
which, although stating with substantial accuracy the 
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two qualifications or modifications of the fundamental 
rule, applied them to the instance of a local law for¬ 
bidding remarriage after divorce, and that the Judge, 
in speaking of marriages “contravening the declared 
policy of the State,” uses by way of illustration marriage 
between a supposed case of whites and negroes. But the 
Judge was alert to add, “But the question before us does 
not belong to such a category.” It may also be noted that 
the Judge had in mind as a contravention of the “de¬ 
clared policy of the State” is probably indicated by what 
he had just before adverted to in stating the ground 
of decision of the question before the Court, namely, 
the absence of any “Statute in Maryland declaring that 
marriages of whose existence there is no other proof 
than reputation shall be void,” and, also, by his stating 
the two qualifications in the very language of Com. v. 
Lane, 113 Mass., 358, 365, which distinctly holds that 
the declaration of policy must be an express statutory 
declaration that the outside marriage shall not be ac¬ 
corded any validity. 

“First, marriages which are deemed contrary 
to the law of nature as generally recognized in 
Christian countries; and second, marriages which 
the local law making power has declared shall 
not be allowed any validity.” 


In view of the single issue before the Court, Jackson 
v. Jackson, obviously did not, nor has it ever been re¬ 
garded in Maryland as intended to, alter the law laid 
down in Harrison v. Harrison, and ever since accepted as 
settled, if not indeed elementary, law. 

In view of the reference in Jackson’s case, a word may 
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here be said respecting the miscegenation cases, a num¬ 
ber of which will doubtless be cited by appellee. Where 
these decisions are not grounded upon an express enact¬ 
ment of the State of domicile declaring that such mar¬ 
riages, wherever celebrated, shall have no validity (as 
for example the Georgia case of S. v. Tutty, 41 Fed., 
753, 756), these cases have been all decided upon the 
principle that, under the peculiar conditions existing in 
certain of our States marriages of negroes with whites 
are, by a fixed and inveterate public conviction, regarded 
as threatening the fabric of society. So far as social ab¬ 
horrence is concerned, they stand on the same footing 
there as polygamous marriages or marriages incestuous 
by the law of nature, and the prohibition of them is 
construed accordingly. 

In other words, in the estimation of the courts of 
those States, they fall within the first qualification or 
exception to the general rule, and the strong prohibition 
of them in the form, sometimes of constitutional pro¬ 
vision and sometimes of statute, is construed to extend 
to all such marriages, wherever contracted, and without 
regard to the domicile of the parties. As has been fre¬ 
quently remarked, a different view of the validity of such 
marriages outside the State is taken in those States 
where negroes are few in number, although marriages 
of this sort within the State itself may be prohibited 
{Medway v. Needham, 16 Mass., 157). This local ex¬ 
tension of the exception of marriages regarded as odious 
and subversive of the social fabric to include marriages 
of whites and negroes, is a forceful illustration of Mr. 
Justice Holmes* weighty remark (Common Law, p. 1) : 

“The felt necessities of the time, the prevalent 
moral and political theories, intuitious of public 
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policy, avowed or unconscious, even the preju¬ 
dices which judges share with their fellow men, 
have had a good deal more to do than the syllo¬ 
gism in determining the rules by which men 
should be governed.” 

Dealing with an argument in which a number of such 
cases had been cited, the Supreme Court of Rhode Island 
said : 


“We consider these cases inconclusive. Most 
of them, if not all, fall within the well recognized 
exception to the general rule laid down, namely, 
that if a marriage is odious by the common con¬ 
sent of nations or its influence is thought danger¬ 
ous to the fabric of society, so that it is strongly 
against the public policy of the jurisdiction, it will 
not be recognized there, even though valid where 
solemnized. * * * 

“The cases cited from Louisiana, North Caro¬ 
lina, and Virginia may be explained, then, on the 
ground that the tendency of such unions in such 
States was considered destructive of society, and 
their apparent conflict with Medway v. Needham 
rests not upon any conflict of opinion regarding 
the general principle governing foreign marriages, 
but upon the different conceptions of the courts 
regarding the public policy forbidding such mar¬ 
riages.” 

Chace, petitioner, 26 R. I., 351, 355-6. 

Bearing in mind the attitude of the Maryland Courts 
toward affinitive marriages within the Levitical degrees, 
even when contracted in the State itself, can it be truly 
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said that such unions are deemed “so dangerous to the 
fabric of society” that nullifying the fundamental rule, 
marriages contracted out of the State shall be denied 
any validity? 

We have already seen that the mere fact that the mar¬ 
riage would be within a prohibition if celebrated within 
the State does not place it under the exception to the 
primary rule. But the Court below, assuming erro¬ 
neously also that the marriage in Maryland would be 
void ab initio, proceeds entirely upon the reasoning, name¬ 
ly, that, the State having prohibited such a marriage, the 
marriage is contrary to its policy and must be refused 
recognition. 

That such is not the principle is shown not only by the 
cases of affinitive marriages, but also by the cases of stat¬ 
utes imposing, in pursuance of a declared policy, prohibi¬ 
tion upon the remarriage of the guilty party in divorce. 

By the unquestioned weight of authority, the existence 
of such a prohibition within the party’s domicile cannot 
be invoked to invalidate his marriage contracted in an¬ 
other State, so long as the statute does not expressly de¬ 
clare that the marriage in the other State should be void 
here. (113 Mass., 461.) 

Van Yoorhis v. Brintnall, 86 N. Y., 18. 

Thorp v. Thorp, 90 N. Y., 602. 

S. v. Shattuck, 69 Vt., 403, 407, 408. 

S. v. Richardson, 72 Vt., 49, 50. 

W. Cambridge v. Lexington, 1 Pick.. 506. 

Putnam v. Putnam, 8 Pick., 433. 

Fuller v. Fuller, 40 Ala., 301, 306. 

Frame v. Thormann, 102 Wis., 653, 672. 
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This leads us to a consideration of the third, and only 
remaining case, cited by the Court below: 

3. Stull's Estate , 193 Pa. St. This case, indeed, holds 
that the State Statute prohibiting the marriages of the 
guilty defendant and paramount operates to render void 
a marriage contracted outside of the State, viz., in Mary¬ 
land. But this is contrary to the decided weight of Amer¬ 
ican authority . 

Dimpfel v. Wilson, 107 Md., 330, at p. 336. 

S. v. Shattuck, 69 Vt., 403, at pp. 407-408. 

14 Cyc., 729, and cases cited. 

It is of course within the power of a State to provide 
that recognition shall be denied to outside marriages, 
contracted by the citizens within certain prohibited de¬ 
grees, but the declaration of that purpose must be clear 
and positive. 

Validity will only be denied where the marriage is 
incestuous, or by the natural laws of Christian nations or 
where the Legislature has distinctly evinced its intention 
that the jus gentium is to be set aside, and the foreign 
marriage be denied recognition. 


VI. 

If the Court should be of opinion that the validity of 
this marriage is, for any reason, to be determined by the 
law of the District of Columbia, then, we submit, the 
marriage is clearly valid. 

For the only rule of public policy regarding outside 
marriages which can be brought in conflict with this mar- 
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riage is that expressly declared in Code, section 1287, 
viz., that marriages contrary to the prohibited degrees en¬ 
tered into outside the District by “persons having and re¬ 
taining their domicile in the District,” may be inval¬ 
idated. 

That Statute clearly defines and expresses the public 
policy of the District of Columbia which is to prevent 
evasions of our own law by people who are subject to 
that law and who remain subject to it, “having and re¬ 
taining their domicile.” 

There is no necessity or justification for inventing a 
public policy different from, and more extensive than, 
that declared in this Statute by the Legislature and which 
supposed policy, if it existed, would make the Statute 
superfluous and meaningless. If all marriages contracted 
contrary to the prohibited degrees by persons not domi¬ 
ciled in the District (however valid by the lex loci actus) 
were void, then it would be senseless to make a statute 
avoiding those contracted only by persons domiciled in 
the District. 

The provision of the Code authoritatively pronounces 
and defines the public policy of the District of Columbia, 
and tested by the Code, this foreign marriage is not one 
to which recognition can be denied. 

VII. 

To resume, we respectfully submit that the appellant 
was the lawful wife of Benjamin Andrews at the time 
of his death and thereby became the lawful widow and 
entitled, as such, to the widow’s share of his personal 
estate, for the reasons: 
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I. That appellant’s marriage was valid in Ohio where- 

solemnized. 

II. That it was valid in Maryland, where the parties 

were domiciled. 

(a) Because, even if it had been contracted in Mary¬ 

land, it would have been voidable merely, and 
only during the lifetime of both parties; and 
it was not, in fact, so avoided. 

(b) Because, having been contracted in Ohio, where 

valid, and not being incestuous by the law of 
nature and there being no Statute in Mary¬ 
land denying such outside marriages recogni¬ 
tion, it is by the jus gentium, recognized as 
valid in Maryland. 

I 

III. That it was valid in the District 

(a) Because it is in no respect within any provision 

of District law, 

(1) Neither having been contracted within the 

District under Code, sec. 1283. 

(2) Nor contracted without the District “by 

Persons having and retaining their domi¬ 
cile in the District” under Code, sec. 1287. 

(b) Because it was valid both by lex loci contractus 

and the lex domicilii. 

It is respectfully submitted that the decree appealed 
from should be reversed. 

November 30th, 1912. 

Henry H. Glassie, 

Lester L. Stevens, 

Attorneys for Appellant. 
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LAURA G. TYLER (formerly ANDREWS), 
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BERTHA V. ANDREWS. 


BRIEF FOR APPELLEE. 


Argument. 

It is contended by the appellant that the marriage be¬ 
tween the decedent Benjamin Andrews and the appellee 
Bertha Y. Andrews was not valid, because prior to that time 
the decedent had married the appellant Laura G. Tyler 
in the State of Ohio, notwithstanding the fact that at the 
time of that marriage appellant was his stepdaughter, and 
such a marriage was declared to be void by the laws of the 
State of Maryland and prohibited by the laws of the District 
of Columbia. The argument of appellant may be resolved 
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into three propositions, viz: (1) Her marriage being valid 
where contracted, at most was only voidable in the State of 
Maryland, and proceedings not having been taken during 
the lifetime of Andrews to avoid that marriage she is his law¬ 
ful widow; (2) the laws of Maryland should govern in deter¬ 
mining her status, because rights in personal property of 
Andrews, an alleged resident of Maryland, are involved, 
and (3) her attempted marriage is valid in the District of 
Columbia. 


I. 

Section I of Article 02 of the laws of Maryland provides 
as follows: 

“If any person within this State shall marry 
within anv of the degrees of kindred or affinitv ex* 
pressed in the following table, the marriage shall he 
void.” 

Section II of the same article provides that a man shall 
not marry his wife's daughter (2 Ragby’s Annotated Code, 
1>1*- U47. 4<S). It is the contention of appellee that this 
statute expresses the distinctive public policy of that .State, 
and that appellant’s marriage was void ah initio. 

It is a general rule that the lex loci governs with respect 
to matters affecting the manner or mode of solemnization 
of the marriage and the preliminaries thereof, yet the ques¬ 
tion of the matrimonial capacity is to be determined by 
the lex domicilii or the law of the place where the court is 
sitting. Those cases relating to the capacity of the parties 
come within one or the other of two exceptions to the gen¬ 
eral rule, viz: (a) marriages which are polygamous, or 
which are incestuous according to the general view of 
Christendom; (h) marriages which the local lawmaking 
power has declared shall not be allowed any validity, or 
which are contrary to the distinctive public policy of a 
State where the court- is sitting as evidenced by the laws 
of that State. 





t 


3 

The present case has to do with the second exception. 
That principle is recognized in the cases following. 

In Jackson cs. Jackson, 82 Md., 17, the single issue in¬ 
volved was “whether the appellee [Sally Jackson] is the 
legitimate daughter of Robert Whitson Jackson, who died 
intestate.” The alleged marriage of appellee's parents took 
place in the State of Pennsylvania. The evidence relied on 
to establish that marriage was general reputation, cohabita¬ 
tion, and acknowledgment. The contention of the appellant 
was that even if the marriage was contracted and consum¬ 
mated in Pennsylvania, and by the laws of that State valid, 
the legitimacy of the appellee must be determined by the 
laws of Maryland, and. there being no religious ceremony, 
the issue of such marriage is illegitimate. 

During the course of the opinion McSherrv, Justice, savs 
(p. 29): 


“We have said that in general a 
where performed is valid everywhere. 


marriage valid 
To this broad 


rule there are, however, exceptions. These exceptions 
or modifications of the general rule may be classified 
as follows: First, marriages which are deemed con¬ 
trary to the law of nature as generally recognized in 
Christian countries; second . marriages which the local 
law-making power has declared shall not be allowed 
any validity. * * * To the first class belong those 
which involve |»olygamy and incest; and in the sense 
in which the term incest is used, are embraced only 
such marriages as are incestuous according to the gen¬ 
erally accepted opinion of Christendom, which relates 
only to persons in direct line of consanguinity, and 
brother- and sisters. The second class, i. e. those 
prohibited in terms by the statute, presents difficulties 
that are not always easy of solution, and have led to 
conflicting decisions. This class may be subdivided 
into two classes; first, where the statutory prohibition 
relates to form, ceremony, and qualification, it is held 
that compliance with the law of the place of marriage 
is sufficient ; and its validity will be recognized, not 
only in other States generally, but in the State of the 
domicile of the parties, even when they have left their 
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own State to marry elsewhere, for the purpose of 
avoiding the laws of their domicile. Instead of l>eing 
called a subdivision of the second class of exceptions, 
it would he more accurate to say that it is an excep¬ 
tion to'the exception and falls within the operation 
of the general rule first announced, of ‘valid where 
performed, valid everywhere.’ To the second sub¬ 
division of the second class of exceptions, belong 
cases which, prohibited by statute, may or may not 
eml>odv distinctive State policy, as affecting the 
morals or good order of society. Pennegar vs. The 
State of Tennessee. NT 'Penn.. *244: S. C., with copiou- 
notes, 2 L. K. A., 7<>3; State rs. Tuddy; State rs. 
Ward. 41 Fed. Hep.. 755: S. C., 7 L. R. A., 50; 
Brook rs. Brook, !> II. L. (V. 103: Commonwealth rs. 
(iraliam. H> L. H. A.. .">80: S. (’.. 157 Mass.. 73.” 


The court then states the real reason why the issue of a 
common-law marriage valid in Pennsylvania shall he con¬ 
sidered legitimate in Maryland, as follows: 


“ It i- obvious, tlu'ii. as there i> no statute in Mary¬ 
land declaring that a marriage of whose existence 
there is no other proof than general reputation shall 
he void; and as at most the statutory provisions rela¬ 
tive to the method- of solemnizing marriages in 
Maryland relate to form and ceremony only, the 
courts of this State will recognize the Pennsylvania 
marriage a- valid if that marriage is valid by and # 
under tin' laws of the latter Commonwealth and does 
not contravene the declared policy of our own positive 
law. We are not to he understood as speaking of 
marriages tolerated elsewhere hut denounced hjf our 
oii'n poxifiri State /udiri/ as affecting the morals or 
good ordi r of sovietg. Such marriages, however, re¬ 
garded elsewhere would not I>e treated as valid here. 
For in.-tance: the statutes .of Maryland peremptorily 
forbid the marriage of a white person and a negro 
and declare all such marriages forever void. It is. 
therefore, the declared policy of this State to prohibit 
such marriages. Though these marriages mav he 
valid elsewhere, they will l>e absolutely void here so 
long as the statutory inhibition remains unchanged.” 
(Our italics.) 
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Tt is thus seen that the court in the last case looked upon 
the statutory prohibition of certain marriages as the “de¬ 
clared policy” of the State. 

As has been said by one writer, in the case of a marriage 
in fmudern leyis of a State, it is proper to say that the self- 
respect of that State would seem to require that the attempted 
evasion would not be allowed to prevail. 

Tn the case of Brook vs. Brook. 9 TT. L. C., 193; 11 Eng. 
Repr.. 703. it appears that one Brook married his deceased 
wife’s sister in Denmark, where such a marriage was valid, 
but at a time when both of the parties were lawfully domi¬ 
ciled in England, they having gone to Denmark on a tem¬ 
porary visit. The pivotal point of the case was whether 
such a marriage was valid in England, it being prohibited 

bv the laws of that countrv. 

• •• 

After stating the general rule that in so far as form and 
procedure are concerned a marriage where made is valid 
everywhere, the Lord Chancellor says (p. 709) : 

“But if the contract of marriage is such, in essen¬ 
tials, as to be contrary to the law of the country of 
domicile, and it is declared void by that law. it is to 
l>e regarded as void in the country of domicile, 
though not contrary to the law of the country in 
which it was celebrated.” 

Tn that case it was strongly urged that a marriage between 
a widower and the sister of his deceased wife was approved 
of by many in England and in the Protestant States on tin- 
continent of Europe and in most of the States in America, 
and therefore there was no fundamental objection based 
upon the common consent of all Christendom against such 
a marriage and it should be recognized, being valid where 
made. The Lord Chancellor replied: 

“Sitting here as a judge to declare and enforce 
the law of England as fixed by King, Lords, and 
• Commons, the supreme power of this realm, I do 
not feel myself at liberty to form any private opinion 
of my own on the subject or to inquire into what 
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may be the opinion of the majority of my fellow- 
citizens jit home, or to try to find out the opinion 
of ;dl Christendom. I ran ax a judge onlg look to 
tnhat irax tin xolvmntg pronounced opinion of the 
legislature when the laws were passed which I am 
called upon to interpret*’ (p. 710). (Our italics.) 

In rejecting the case of Medway vx. Needham, 10 Mass., 
1 o7. the Lord Chancellor says: 

“Hut I cannot think that it is entitled to much 
weight, for the learned judge admitted that he was 
overruling the doctrine of ITuberus and other emi¬ 
nent jurists; he relied on decisions in which the 
forms only of celebrating the marriage in the country 
of celebration and in the country of domicile were 
different; and he took the distinction lietween cases 
where the absolute prohibition of the marriage is 
forbidden on mere motives of policy, and where the 
marriage is prohibited as l>eing contrary to religion 
on the ground of incest. T myself must deny the 
distinction. If a marriage is absolutely prohibited 
in any country as l>eing contrary to public policy, 
and leading to social evils. T think that the domiciled 
inhabitants of that country cannot lie permitted, bv 
passing the frontier and entering another State in 
which this marriage is not prohibited, to celebrate 
a marriage forbidden by their own State, and im¬ 
mediately returning to their own State, to insist on 
their marriage being recognized as lawful” (p. 714). 

Appellant asserts that this case has been “repeatedly 
criticised and dissented from in this country” (App. Br., 
17). We find it quoted with approval in Kinney vx. The 
Com.. 30 Gratt. (Ya.). R58. and In re Stull’s Estate, 183 
Pa. St.. 0*25. 

It is not true that this case was based upon a finding that 
the marriage was incestuous. While Lord Wenslevdale in 
his opinion took tlint position, the real ground, however, 
upon which the law lords agreed was that the marriage was 
contrary to the distinctive policy of England. 
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fn the case of Chapmen V*. Bradley, 4 De Gex, Jones & 
Smith's Reports, 71, it was held that a marriage between 
a man and his deceased wife’s niece in Neufchatel, in Switz¬ 
erland. was not such a marriage as would be valid in Eng¬ 
land. The parties were domiciled in England, and the man 
before his marriage put his property in the hands of trustees 
for the benefit of his intended wife and children. He after¬ 
ward died, leaving two children. It was held that the trust 
failed and the property was vested in the decedent at the 
time of his death because the marriage was “not validly and 
e ffectu a 11 y sc deni ni zed. ’ ’ 

In U. S. e.v rcl. Devine v*. Rogers, 109 Fed., 886, it was 
held that a marriage in Russia between Russian Jews, who 
were uncle and niece, however lawful where celebrated, 
would not be recognized as valid in Pennsylvania. The 
court conceded the general rule that a marriage valid where 
celebrated is valid everywhere, but holds that the rule was 
subject at least to the following exception: “If the relation, 
although lawful in a foreign country (where it was entered 
into), is stigmatized as incestuous by the law of Pennsyl-. 
vania. no rule of comity requires a court, sitting in this 
State, to recognize a foreign marriage as valid.” So in 


Maryland and the District of Columbia, by classifying a 
marriage between a man and his stepdaughter with mar¬ 
riage between a man and his sister, and the like, the legis¬ 
lature has “stigmatized” as incestuous such a marriage. 

In the foregoing case it will be noted that the marriage 
was originally contracted at the domicile of the parties 
where such marriages were not prohibited. If the present 
ease is to l>e referred to the laws of Maryland, we find it 
worthy of more consideration, because the parties expressly 
endeavored to evade the laws of their domicile, which pro¬ 
hibited such a marriage. If the laws of the District of 


Columbia are to be looked to. then we find that case to be 


identical in this respect: An effort was made to uphold the 
marriage in Pennsylvania, where such marriages were pro- 
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hibited, <ind, further, the parties to the marriage were not 
residents of the State of Pennsylvania at the time of con- 
tracting the marriage. 

See also In rc Stull’s Estate, 183 Pa. St., 625. 

In the cases following the courts held that marriages be¬ 
tween whites and blacks, being prohibited by the laws where 
the courts were sitting, were void though valid where con¬ 
tracted : 

Kinney vs. The Com., 30 Gratt. (Va.), 858. 

State vs. Bell, 32 Am. Rep., 549. 

State vs. Kennedy, 76 N. C., 251. 

We invite the court’s attention to the carefully prepared 
opinion of the court in the Virginia case, supra. 

The court lays stress on the fact that such marriages are an 
attempted evasion of the positive law of the State and that 
the law is the declared public policy of the State. True it is 
the court refers to the fact that such marriages are prohibiten 
because of public morality and the best interests of both 
races, but then it is only giving the reasons which actuated 
the legislature in passing the law prohibiting such mar¬ 
riages. A careful examination of the opinion will disclose 
that the decision of the court, however, is based on the con¬ 
clusion that the marriage in question was prohibited by the 
positive law of the State as found in the statute and that 
no attempt at evasion of that law by crossing an imaginary 
boundary and going into another State would be counte¬ 
nanced. 

The case of Medway vs. Needham, 16 Mass., 157, is not 
followed because, as the court says, it is “not supported by 
authority nor grounded on any sound principles of law" 
(p. 866). 

The case of Stevenson vs. Gray, 17 B. Mon. (Kv.), 193. 
cited by appellant, in which the validity of a marriage be¬ 
tween a nephew and his uncle’s wife, which marriage wa-« 
prohibited in Kentucky but was celebrated in Tennessee by 
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the parties, who subsequently returned to Kentucky, was 
questioned in Kentucky, but held valid by the Kentucky 
court, the Virginia court finds not to be in point because the 
Kentucky statute declares such marriages “voidable.” 

The Virginia court, and others in which miscegenation 
cases are involved, citing Brook vs. Brook, supra, as au¬ 
thority for their conclusions, we see no’ reason whv the con- 
verse should not result, and those cases cited in support of 
conclusions based on a state of facts similar to those found 
in the English case. 

We therefore respectfully submit that appellant’s mar¬ 
riage, l>eing contrary to the distinctive public policy of the 
State of Maryland, is not to be recognized by the courts of 
this District, 

Appellant contends, however, that this court must follow 
the decision in Harrison vs. State, 22 Md., 468. 

In that case the parties married, lived in the State of 

Marvalnd. and cohabited as man and wife until the death ot 

*/ / 

the husband. To have declared the marriage to be void ob 
initio would have resulted in ^legitimatizing the children of 
Harrison. It does not present the aspect found in this case, 
namely, that after the so-called marriage between Andrews 
and the appellant, Andrews, apparently recognizing its in¬ 
validity under the laws of l)oth Maryland and the District of 
Columbia, repudiated the same by marrying appellee, and 
cohabitating with her in the District of Columbia until his 
death. The record does not disclose that at any time after 
the marriage of appellee to Andrews up to the time of the 
death of the latter, a number of years thereafter, did ap 
I>ellant make any effort to displace the appellee of her po¬ 
sition as wife or to live and cohabit with the said Andrews. 

It follows that if such a marriage is voidable only it was 
avoided in the lifetime of Andrews by his own conduct as 
well as that of appellant. 

But we respectfully contend that the Harrison case should 
not be followed. There was a dissent and it has been over- 
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ruled by the late case of Jackson vs. Jackson, supra, and. 
furthermore, is contrary to the great weight of authority as 
well as good reason. 

II. 

But it is resj>ectfully submitted that the laws of Mary¬ 
land are not to govern the question whether or not the 
marriage was valid. Appellant, in support of her contention, 
has cited certain cases in reference to the distribution of per 
sonal property. The petition filed in this case prays not 
only that the appellant be awarded one-half of the person¬ 
alty, but that she also he awarded her dower in the real 
estate of the decedent. It cannot l>e disputed but that the 
title to real estate is governed by the lex loci rei si tie. But, 
however that may be, the estate is being administered in the 
courts of the District of Columbia, and before the question 
of distribution arises it devolves upon this court to de¬ 
termine the status of a party who is seeking its protection 
and the enforcement by it of certain claimed rights. All the 
better authorities hold that a marriage relation is a status, 
and it becomes incumbent upon the court to determine that 
question before the matter of distribution of the personal 
estate arises. While it may be the law that upon a distri¬ 
bution of personal estate found in a jurisdiction other than 
the domicile of the intestate the laws of the domicile should 
govern in apportioning the distributive share of the next of 
kin. yet before that point is reached the foreign court must 
determine the status of the respective parties claiming recog¬ 
nition. To uphold the contention of the appellant, there¬ 
fore, it would be necessary for this court to recognize a mar¬ 
riage which, it is insisted, according to the authorities here¬ 
inbefore referred to. is absolutely prohibited in the District 
of Columbia and is contrary to the settled public policy of 
this District as found in the enactments of the Code. 

It is therefore respectfully submitted (1) that under the 
laws of the State of Maryland appellant’s marriage was void 
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to all intents and purposes from the very beginning; (2) 
that if not void ab initio it was rendered void bv the act of 

t/ 

Andrews in marrying the appellee and abandoning the ap¬ 
pellant, thereby repudiating and voiding a marriage which 
at most was voidable in the lifetime of the party, and (3) 
that even though the marriage was voidable merely under , 
the laws of Maryland for the reasons given those laws should 
not determine the status of the parties in this jurisdiction 
fur the purposes of this case. 

III. 

The marriage is undoubtedly void as against the public 
policy of the District of Columbia. Section 1283 of the 
Code, 1). C., specifically provides that such a marriage shall 
be “absolutely void ab initio, without being so decreed/’ and 
that the nullity “may be shown in any collateral proceed¬ 
ings. ” A morfe emphatic pronouncement of the public 
policy of this District could not be found. The wording of 
the section was evidently the result of an endeavor to evade 
the many quibbles indulged in in other States in reference 
to the meaning of the word “void,” such as is found in the 
argument of the appellant herein. 

Section 1284 of the Code, D. C., provides that those mar¬ 
riages mentioned in section 1283 may also be declared to 
have been null and void by judicial decree. 

Section 1285 distinctly provides for the class of cases 
where the marriages shall be considered voidable to become 
void upon judicial decree. 

If the court is of opinion that the true law of the case is 
that marriages contrary to the public policy of the District of 
Columbia are void, and that such public policy may bo 
found in the legislative prohibition thereof, then we cannot 
see how the wording of section 1287 of the Code can be 
given the effect claimed by appellant. Otherwise, it may be 
contended that the marriages prohibited in section 1283, 
which are incestuous according to the general view of 
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Christendom, when contracted out of the District of Colum¬ 
bia by persons not having their domicile in the District, 
cannot be void ab initio in this District, because section 12N7 
refers to the conduct of persons retaining their domicile in 

the District of Columbia only. 

% 

It is therefore respectfully submitted, on the authorities 
referred to under the first head of this brief, that if the 
status of the appellant is to l>e adjudicated according to the 
laws of the District of Columbia, she is not the wife of Ben¬ 
jamin Andrews, deceased. 

Respectfully submitted. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

A t tor net/* for Appellee. 
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